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 h e impossibility of global anti-terrorism law?       

    Victor V.   Ramraj      

   1.     Introduction 

 h e   unfolding of legal developments around the world post-9/11 is a famil-
iar story. In the days following the attacks, the US Congress and the   Bush 
Administration sprang into action, laying the legal foundation for a dec-
ade-long domestic and international response by the US government as 
part of a ‘global war on terrorism’. Declaring that the rest of the world was 
either ‘with us or … with the terrorists’,  1   the Bush Administration went to 
the UN Security Council and obtained a novel legal instrument,   Resolution 
1373,  2   opening the door to a co-ordinated legislative response by states to 
international terrorism, and centralised monitoring of that response by the 
Counter-Terrorism Committee. In capital at er capital, new anti- terrorism 
laws were enacted in response to US political pressure, the Security 

    h is chapter was originally presented at the Anti-Terrorism Symposium at the University 
of New South Wales, Sydney, 5–6 August 2010; a revised version was presented at the 
Transnational Law Colloquium, Center for Transnational Legal Studies (CTLS), London, 
3 September 2010. h e title of this chapter echoes the title of Pierre   Legrand’s article, 
‘h e Impossibility of “Legal Transplants”’ (1997) 4  Maastricht Journal of European and 
Comparative Law  111–24. Although I do not engage directly with Legrand’s arguments in 
this chapter, I share some of his concerns about legal transplants, though, as will become 
clear, I am more optimistic than Legrand is about the ability of law to transcend borders, 
provided it is sui  ciently sensitive to local contexts and dif erences. I am grateful to Sandy 
Meadow, Kent Roach, Ben Saul and my students and colleagues at CTLS for their comments 
on earlier versions of this chapter.  

  1     George W. Bush, Address to a Joint Session of Congress and the American People (20 
September 2001).  

  2     S/RES/1373(2001). Invoking mandatory language, the Security Council ‘decided’ ‘that all 
States shall … [c]riminalize the wilful provision or collection, by any means, directly or 
indirectly, of funds by their nationals or in their territories with the intention that the 
funds should be used, or in the knowledge that they are to be used, in order to carry out 
terrorist acts’ and ‘[e]nsure that … the i nancing, planning, preparation or perpetration of 
terrorist acts … are established as serious criminal of ences in domestic laws and regula-
tions and that the punishment duly rel ects the seriousness of such terrorist acts’.  
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Council’s call to action and a general trend of revisiting anti- terrorism laws. 
In one fell swoop, the Security Council assumed the role of an international 
legislative body, and assumed the power to monitor domestic legislative 
compliance. In her chapter in this volume, Powell discusses the Security 
Council’s role in the formation of an international anti-terrorism regime.  3   
But the ‘globalisation’ of anti-terrorism norms did not end with the United 
Nations.   Roach, for instance, has described how the   UK’s anti-terrorism 
laws have served as templates that have migrated around the world.  4   At the 
level of enforcement, national security agencies around the world are col-
lecting and sharing intelligence more than ever before,  5   sometimes with 
tragic consequences.  6   And although it took some time to catch up,   human 
rights law too has been revisited with a view to articulating afresh the prin-
ciples according to which states might legitimately pursue an anti-terrorism 
agenda,  7   principles that are, however, only gradually seeping back into the 
work of the Counter-Terrorism Committee.  8   

 In light of these legal developments, it might therefore be assumed that 
there is something we can coherently describe as ‘global anti-terrorism law’. 
Indeed, the evidence seems compelling.   Resolution 1373 and its successors 
have created a legal legislative template that has been widely followed by 
states;  9   model anti-terrorism laws have proliferated around the globe; and 

  3     C. H. Powell,  Chapter 2 , this volume.  
  4     Kent Roach ‘h e post-9/11 migration of Britain’s Terrorism Act 2000’, in Sujit Choudhry 

(ed.),  h e Migration of Constitutional Ideas  (Cambridge University Press, 2006), 
pp. 347–402.  

  5     Simon Chesterman,  One Nation Under Surveillance: A New Social Contract to Defend 
Freedom Without Sacrii cing Liberty  (Oxford University Press, 2011).  

  6     Commission of Inquiry into the Actions of Canadian Oi  cials in Relation to Maher Arar, 
 Report of the Events Relating to Maher Arar  (Ottawa: Government of Canada, 2006). h e 
report is available on the Canadian Security Intelligence Review Committee’s website: 
 www.sirc-csars.gc.ca/opbapb/opbapb-eng.html .  

  7     See, for example, ‘h e Ottawa principles on anti-terrorism and human rights’ in Nicole 
LaViolette and Craig Forcese (eds.),  h e Human Rights of Anti-terrorism  (Toronto: Irwin 
Law, 2008).  

  8     According to the Counter-Terrorism Committee’s website, with ‘the establishment of 
the Counter-Terrorism Committee Executive Directorate (CTED) by Security Council 
Resolution 1535 (2004), the Committee began moving to a more pro-active policy on 
human rights. CTED was mandated to liaise with the Oi  ce of the UN High Commissioner 
on Human Rights (OHCHR) and other human rights organizations in matters related to 
counter-terrorism (S/2004/124), and a human rights expert was appointed to the CTED 
staf ’ (see  www.un.org/en/sc/ctc/rights.html ).  

  9     Other examples in the anti-terrorism i nancing area include the UN Oi  ce on Drugs and 
Crime’s model legislation on money laundering and terrorism i nancing (www.unodc.
org/unodc/en/money-laundering/Model-Legislation.html) and the work of the Financial 
Action Taskforce (FATF).  
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there is widespread co-ordination among governments on the implemen-
tation of these laws and legal norms. h ese developments suggest, in turn, 
three assumptions: that a coherent legal regime governing anti-terrorism 
measures is starting to emerge; that we can theorise about global anti-ter-
rorism law in a way that makes sense broadly or universally; and that, nor-
matively speaking, it succeeds or fails as a whole, however we might dei ne 
success or failure. 

 Against the view that a global anti-terrorism regime with these practical 
and theoretical consequences is starting to emerge, this chapter argues that 
when we look beyond legal forms, it becomes clear that neither the posit-
ing of a global anti-terrorism regime nor the three assumptions about its 
consequences is warranted. It is argued instead that the actual experience 
of anti-terrorism laws around the world suggests diversity rather than uni-
formity, and that we have to rethink our approach to anti-terrorism laws, 
particularly in light of recent and uneven changes in the modern state, 
to make these laws – as well as the constraints imposed on them – more 
ef ective. h e next part of this chapter ( Section 2 ) explains in more detail 
the three assumptions about global anti-terrorism law: its emergence, nor-
mative implications and theoretical dimensions.  Section 3  explains why 
these assumptions are problematic, highlighting the disparate and asym-
metrical impact of formally equivalent legal norms. It also explains why 
our normative assessment of anti-terrorism and emergency legislation 
must dif er according to the context and urges that the complexity of anti-
terrorism law and policy be taken into account in formulating anti-terror-
ism theories and policies. Finally,  Section 4  situates this discussion of the 
complexity of anti-terrorism law in the broader frame of law and globalisa-
tion, arguing that anti-terrorism policy remains a moving target precisely 
because the status of legal norms and of the modern state itself are in l ux 
and thus our approach to empowering and constraining governments and 
transnational legal entities in their anti-terrorism policies must be equally 
malleable.  

  2.     Global anti-terrorism law 

   It is not surprising that in the weeks, months and years at er the 2001 
attacks on the United States, law became a key instrument both in the ‘war 
on terror’ and in attempts to moderate and constrain that ‘war’. Although 
much of the rhetoric of the   Bush Administration seemed almost contemp-
tuous of legal norms and constraints, preferring instead sheer force, an 
enormous amount of energy was spent, domestically and internationally, 
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both to justify legally what was being done and to establish a legal frame-
work for international co-operation and co-ordination. h e ‘  torture 
memos’  10   serve as a notorious example of the former tendency;   Resolution 
1373 provides an example of the latter. At the same time, those concerned 
about abuses of power in the ‘war on terror’ also turned to law for sup-
port, drawing on international human rights norms and domestic consti-
tutional protections (ot en themselves drawing on constitutional norms 
in other jurisdictions) to limit those abuses. It is not unreasonable, then, 
to assume that over the span of almost a decade, a coherent ‘global anti-
terrorism law’ might have begun to emerge, the conceptual dimensions of 
which might be explained theoretically, and the normative implications 
of which might generally be assessed. h is part of the chapter examines 
the basis for this assumption. 

  A.     h e emergence of global anti-terrorism law 

   In his contribution to this volume,   Banks argues that a decade at er 9/11, 
the United States ‘is now creating more durable structures, processes 
and institutions to undertake and control ef orts to counter terror-
ism’ and that ‘a longer term realignment of the relative importance of 
security among our government’s objectives may be taking place’.  11   He 
argues that the scrutiny of counter-terrorism measures by the courts 
and Congress has resulted in new arrangements that ‘represent the 
emergence of a new counter-terrorism paradigm, the shape and dimen-
sions of which are slowly beginning to appear’.  12   Could the same process 
be taking place internationally? Might we be witnessing a convergence 
of norms and an evolving global consensus on both the importance of 
national security and the limits of counter-terrorism powers? Does it 
make sense, even in a cautious way, to speak – as some scholars do – 
of ‘the international standardisation of national security law’ and ‘the 
emerging international law of terrorism’?  13   h ere are two broad reasons 
to think so. 

  10     See Karen L. Greenberg and Joshua L. Dratel (eds.),  h e Torture Papers: h e Road to Abu 
Ghraib  (New York: Cambridge University Press, 2005).  

  11     William C. Banks,  Chapter 18 , this volume, p. 450.  
  12     Ibid.  
  13     See Kim Lane Scheppele, ‘h e international standardization of national security law’ 

(2010) 4  Journal of National Security Law and Policy  437 and Ben Saul, ‘h e emerging 
international law of terrorism’ (2009)  Indian Yearbook of International Law and Policy  
163–92.  
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 First, through Security Council   Resolution 1373, the Security 
Council has been said to have assumed the role of a global legislator,  14   
claiming the authority under Chapter VII of the UN Charter to legis-
late  counter-terrorism norms at the international level (‘to restore inter-
national peace and security’  15  ) and requiring states to implement those 
norms through domestic legislation. Resolution 1373 has now been insti-
tutionalised through the work of the Counter-Terrorism Committee, 
which monitors compliance with the resolution and provides technical 
assistance to states in implementing it.  16   In terms of compliance with 
the reporting requirements under the Resolution 1373 regime, the sta-
tistics show that states have taken their obligations seriously: ‘All 192 
U.N. member states i led at least one report with the Security Council’s 
Counter-Terrorism Committee (CTC)… By August 2007, 107 countries 
had i led four reports and 42 had i led i ve. h e reports show that there 
was extraordinary uptake of the new anti-terrorism framework.’  17   In 
terms of formal law, while some international anti-terrorism norms are 
still developing, there does appear to be ‘a genuinely new international 
law of terrorist i nancing’ with a powerful bureaucracy in the shape of 
the Financial Action Taskforce, an inter-governmental body established 
at the G-7 Summit in Paris in 1989, which ‘has had a powerful inl uence 
on both norm creation and norm enforcement in the area of global ter-
rorist i nancing’.  18   

 Second, convergence is also occurring horizontally, in the sense that 
many states have looked to other states in drat ing and implementing 
anti-terrorism laws and in adjudicating anti-terrorism cases. As   Roach 
has argued, the UK’s anti-terrorism legislation, especially the Terrorism 
Act 2000, has served as a model for dei ning terrorism in other jurisdic-
tions, albeit with local variations.  19   Roach does not go so far as to suggest 
a uniformity in the dei nition of terrorism or in anti-terrorism legislation, 

  14     E. Rosand ‘h e Security Council as “global legislator”:  ultra vires  or ultra innovative?’ 
(2005) 28  Fordham International Law Journal  542.  

  15     UN Charter, art. 51.  
  16     See C. H. Powell, ‘h e role and limits of global administrative law in the Security 

Council’s anti-terrorism programme’, in Hugh Corder (ed.),  Global Administrative Law  
(Cape Town: Juta/ Acta Juridica , 2009), pp. 32–67.  

  17     Scheppele, ‘h e international standardization of national security law’, 442.  
  18     Saul, ‘h e emerging international law of terrorism’, 184, 174–5. See also Kevin E. Davis, 

 Chapter 8 , this volume. Not surprisingly, the FATF’s recommendations have been taken 
seriously by major i nancial centres, such as Hong Kong, who are among its members: see 
Simon N. M. Young,  Chapter 15 , this volume.  

  19     Roach, ‘h e post-9/11 migration’.  
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but he argues that the UK’s terrorism laws (unlike US legislation) have 
had a signii cant inl uence on other legislation because the Terrorism Act 
2000 happened to be ‘at hand when other countries started their hurried 
drat ing of new anti-terrorism laws in [response] to 9/11 and Security 
Council Resolution 1373’.  20   Much as it did in colonial times, in India and 
much of the Commonwealth,  21   UK security laws continue to have a sig-
nii cant impact on much of the English-speaking world and beyond.  22   
Similarly, international agencies, such as the United Nations Oi  ce on 
Drugs and Crime, facilitate the transmission and harmonisation of anti-
terrorism laws through, for instance, their model legislation on anti-ter-
rorism i nancing.  23   

 Some degree of convergence can also been seen in the   judicial realm, 
particularly in liberal democracies. While the jurisprudence has by no 
means been consistent, recent analyses of the case law indicate, at er a 
slow start, a growing trend on the part of the courts to moderate at least 
some of the excesses of anti-terrorism powers, with courts in Canada, 
Germany,   Israel, the United Kingdom and the United States limiting the 
anti-terrorism powers claimed by their respective governments.  24   For 
example,   McGarrity and Santow show how the principle of proportion-
ality ‘both as a legal principle to be applied by the courts and a generally 

  20     Ibid., p. 376.  
  21     Anil Kalhan, Gerald P. Conroy, Mamta Kaushai, Sam Scott Miller and Jed S. Rakof  

‘Colonial continuities: human rights, terrorism, and security laws in India’ (2006) 20 
 Columbia Journal of Asian Law  93.  

  22     In his analysis of legislation in Australia, Canada, New Zealand, the United Kingdom 
and the United States, Lynch argues that despite the dif erences ‘regarding govern-
ance and their likely priority as a terrorist target, clear trends in the creation of anti-
 terrorism laws both as to form and process are discernible’, Andrew Lynch,  Chapter 7 , 
this volume.  

  23     See above note 9.  
  24     See, for example, E. Benvenisti, ‘United we stand: national courts reviewing counter-

terrorism measures’ in A. Bianchi and A. Keller (eds.),  Counterterrorism: Democracy’s 
Challenge  (Oxford: Hart Publishing, 2008), pp. 251–76. Among the cases regularly cited 
as part of this trend are:  Charkaoui  v.  Canada (Citizenship and Immigration) , 2007 
SCC 9;  Air-transport Security Act  case, Bundesverfessungsgericht (VerfG – Federal 
Constitutional Court), 59  Neue Juristische Wochenschrit   751 (2006);  Public Committee 
against Torture in Israel  v.  Government of Israel  (HCJ 769/02) (available in English at 
elyon1.court.gov.il/Files_ENG/02/690/007/A34/02007690.A34.HTM);  A  v.  Secretary of 
State for the Home Department  [2004] UKHL 56; and the line of cases in the United States 
Supreme Court leading up to and including  Beaumediene  v.  Bush , 128 S Ct 2229 (2008). 
h e US Supreme Court’s decision in  Holder  v.  Humanitarian Law Project , 130 S. Ct. 2705 
(2010), upholding the constitutional validity of a material-support statute against a con-
stitutional challenge, might be seen as going against this trend.  
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inl uential idea’  25   is increasingly used by courts not only in   Europe (where 
it originated) and Canada (where it was judicially adopted in  R  v.  Oakes   26  ), 
but even in Australia, in security cases.  27   

 Moreover, the practice of anti-terrorism also shows an increasing 
co-ordination among governments and, in particular, intelligence 
agencies, on matters of national security.  28   Co-ordination in such 
matters is not entirely unusual, but was mandated by the Security 
Council in   Resolution 1373, which called upon states to assist one 
another by exchanging information and ‘to co-operate on administra-
tive and judicial matters to prevent the commission of terrorist acts’.  29   
International regulatory co-ordination is now widely regarded as an 
essential aspect of an effective counter-terrorism framework, which 
has prompted co-ordination through intergovernmental networks in 
a variety of sectors such as aviation security, policing, immigration, 
financial regulation and intelligence.  30   

 Global anti-terrorism law   might refer, then, to two phenomena: the 
vertical dimension of the anti-terrorism regime, which seeks to articulate 
international legal norms and standards which, in turn, are adopted and 
applied by states; and the horizontal dimension of global anti-terrorism 
law, which posits a convergence of principles and practices through bor-
rowing and co-ordination between or among states. h ese two phenom-
ena are not always distinct and may well be mutually reinforcing. It may 
be, then, that we have reason to believe that a grand narrative of global 
anti-terrorism law is possible, one that shows how the events of 9/11 have 
triggered a global dialogue that, in i ts and starts, is generating a coherent 
set of principles and practices to be followed by states in their counter-
terrorism   ef orts.  

  25     Nicola McGarrity and Edward Santow,  Chapter 6 , this volume.  
  26     [1986] 1 SCR 103.  
  27     Nicola McGarrity and Edward Santow  Chapter 6 , this volme referring to  Gypsy Jokers 

Motorcycle Club Inc  v.  Commissioner of Police  (2007) 33 WAR 245, para. 57, in support of 
this claim.  

  28     Chesterman,  One Nation Under Surveillance .  
  29     Paragraph 3(b); see also Powell, ‘h e role and limits of global administrative law’, p. 25.  
  30     h e dark side of such co-operation can be seen in cases such as that of Maher Arar, 

who was subjected to extraordinary rendition and tortured as a consequence of erro-
neous intelligence-sharing agencies in Canada and the United States. Arar was later 
vindicated (in Canada) and compensated (in the amount of Can $10.5 million) by the 
Canadian government following the publication of the report of the Commission (above 
note 6).  
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  B.     h eorising global anti-terrorism law 

   A grand narrative of this sort, highlighting an increasingly coherent glo-
bal anti-terrorism regime, opens the door to a particular kind of theoret-
ical inquiry and modelling, at a high degree of generality. We could ask, 
for instance, whether anti-terrorism law, in its international or domestic 
dimensions, is part of ordinary law or something extraordinary or excep-
tional that stands apart from it.  31   Global anti-terrorism law could be seen, 
ideally, as an articulation of the circumstances in which states are justi-
i ed, either alone or collectively, in limiting the rights of individuals in 
the interests of national or international security. Contemporary theor-
ies of anti-terrorism and emergency powers are ot en framed in this way, 
as having something important to say about these powers generally and 
their relationship to legality,  32   although sometimes with the caveat that 
they are concerned primarily with liberal democracies.  33   

 h e importance of understanding the relationship between emergency 
powers and legality in the West is particularly acute in light of the experi-
ence of emergency powers in Weimar   Germany,  34   which suggests that 
the ‘exception’ contains within it the seeds of destruction of the mod-
ern liberal state. It is not surprising then that contemporary theorists are 
particularly concerned with the threat emergency powers pose to legal-
ity, with some seeking to ensure that such powers are subject to legality 
in the sense of judicial supervision,  35   or to formal legislative oversight,  36   
and others seeking to insulate the legal system from emergency powers 

  31     For a survey of recent theories of emergency powers, see Victor V. Ramraj (ed.), 
 Emergencies and the Limits of Legality  (Cambridge University Press, 2008).  

  32     See Oren Gross, ‘Chaos and rules: should responses to violent crises always be constitu-
tional?’ (2003) 112  Yale Law Journal  1011.  

  33     Ferejohn and Pasquino concede that the countries spoken of in their analysis ‘are very 
stable and entrenched democracies that have little need to invoke extreme constitu-
tional measures to protect their regimes’: John Ferejohn and Pasquale Pasquino, ‘h e 
law of the exception: a typology of emergency powers’ (2004) 2  International Journal of 
Constitutional Law  210, 216.  

  34     Kim Lane Scheppele, ‘Law in a time of exception’ (2004)  University of Pennsylvania 
Journal of Constitutional Law  1001, 1009.  

  35     See, for instance, David Dyzenhaus, ‘h e state of emergency in legal theory’ in Victor 
V. Ramraj, Michael Hor and Kent Roach (eds.),  Global Anti-Terrorism Law and Policy  
(Cambridge University Press, 2005),  Chapter 4 ; David Dyzenhaus, ‘h e compulsion of 
legality’ in Ramraj,  Emergencies and the Limits of Legality , 33–59.  

  36     Bruce Ackerman, ‘h e emergency constitution’ (2004) 113  Yale Law Journal  1029; 
William E. Scheuerman, ‘Presidentialism and emergency government’ in Ramraj, 
 Emergencies and the Limits of Legality , pp. 258–86.  

terms of use, available at https:/www.cambridge.org/core/terms. https://doi.org/10.1017/CBO9781139043793.004
Downloaded from https:/www.cambridge.org/core. University of Sussex Library, on 12 Jun 2017 at 20:34:53, subject to the Cambridge Core

https:/www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9781139043793.004
https:/www.cambridge.org/core


Victor V. Ramraj52

by locating these powers outside the legal system and subjecting them 
largely to formal and informal political checks.  37   Although sometimes 
qualii ed to apply to only a certain class of countries (or countries that 
are ‘worth saving’  38  ) these theories ot en purport to say something gen-
eral about the relationship between emergency powers and legality, and 
about the nature of law in the modern state.   Gross, for example, insists 
that his essay on the extra-legal measures model of emergency powers 
is ‘not an “American” study, nor is it a post-September 11th one’ and 
should be ‘treated as generally applicable to constitutional democratic 
regimes faced with the need to respond to extreme violent crises.’  39   And 
in his response to Gross in the i rst edition of this volume,   Dyzenhaus 
defends a theoretical argument that extends to ‘well-ordered societies’ 
that do more than ‘pay mere lip service to the rule of law’.  40   Legal theory, 
it ot en seems, remains committed to the idea that we can articulate a 
general approach to law that is widely or universally applicable – an idea 
that is extended to the conceptualisation of emergency powers and anti-
   terrorism law.  

  C.     Evaluating global anti-terrorism law 

   h e desire to provide a normative assessment of legal developments sug-
gests another reason why a grand narrative of anti-terrorism law might 
be considered important. As the events of 9/11 powerfully demonstrated, 
political violence was not exempted from the increase in what   Sklair 
calls ‘transnational practices’ and sees as the dei ning characteristic of 
globalisation:

  Globalization, therefore, is dei ned as a particular way of organizing social 
life across existing state borders. Research on small communities, global 
cities, border regions, groups of states, and virtual and mobile commu-
nities of various types provides strong evidence that existing territorial 
boundaries are becoming less important and that transnational practices 
are becoming more important. h e balance of power between state and 
non-state actors and agencies is changing.  41     

  37     Gross, ‘Chaos and rules’.  
  38     Gross, ‘Stability and l exibility: a Dicey business’ in Ramraj, Hor and Roach,  Global Anti-

Terrorism Law and Policy , p. 90.  
  39     Gross ‘Chaos and rules’, 1027.  
  40     Dyzenhaus ‘h e state of emergency in legal theory’, p. 88.  
  41     Leslie Sklair,  Globalization: Capitalism and its Alternatives  (Oxford University Press, 3rd 

edn, 2002), p. 8.  
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 If, as the evidence seems to suggest, territorial boundaries are also becom-
ing less important to agents of political violence, it is not surprising that 
states, and legislatures, judges, bureaucrats and agencies within states, 
would look beyond national borders to coordinate, harmonise and set 
limits on their counter-terrorism activities. 

 It is entirely reasonable that we would want to map these activities, 
understand legally their scope and limits, and set them within a theor-
etical context that we can subject to critical scrutiny and, especially, to 
normative evaluation. For instance, it might be argued that global anti-
terrorism law is inconsistent with rule-of-law principles to the extent 
that it permits states to designate individuals and groups as ‘terrorists’ 
without an adequate judicial process.  42   Or it might be argued that glo-
bal anti-terrorism law is insui  ciently attuned to human rights stand-
ards or that the rise of global anti-terrorism law has led to the decline 
of constitutionalism. For instance,   Scheppele has argued that the ‘anti-
terrorism campaign’ has taken ‘a toll on constitutional governance’ in 
both weak and strong constitutional states.  43   Similarly, NGOs, such as 
the   International Commission of Jurists, expressed a concern in 2004 
about the ‘cumulative impact of emerging counter-terrorism measures, 
and the risk of unraveling the international human rights standards that 
have been painstakingly developed over the second half of the last cen-
tury’, and commissioned a panel of ‘eminent jurists’ to study the impact 
of anti-terrorism laws around the world.  44   h e articulation of a grand nar-
rative account of global anti-terrorism laws, it seems, can help us better to 
understand, evaluate and address the structural changes that have taken 
place in the relationship between state and   citizen post-9/11.   

  3.     Challenges to the grand narrative 

   Whatever the merits of articulating a grand narrative account of global 
anti-terrorism law, and there are many, this kind of account is problematic. 

  42     See generally Powell ‘h e role and limits of global administrative law’.  
  43     Kim Lane Scheppele ‘h e migration of anti-constitutional ideas: the post-9/11 globaliza-

tion of public law and the international state of emergency’ in Choudhry,  h e Migration 
of Constitutional Ideas , p. 372.  

  44     Eminent Jurists Panel (Arthur Chaskalson, Chair),  Assessing Damage, Urging Action  
(Geneva: International Commission of Jurists, 2008), p. 5. h e report details the erosion 
of human rights in many jurisdictions and warns in its conclusion against the ‘enduring 
long term harm’ that practices such as ‘torture and cruel, inhuman, and degrading treat-
ment, secret detentions, abductions, illegal transfers,  refoulement , arbitrary, prolonged, 
and  incommunicado  detention, unfair trials, and enforced disappearances’ might have.  
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For one thing, a formal account of international and domestic anti-ter-
rorism powers is unlikely to provide a full picture to the extent that it 
disregards the practical consequences of these powers and the dispar-
ate informal social and political constraints on them. Consequently, any 
attempt to provide a theoretical account of global anti-terrorism law is 
likely to be incomplete. Similarly, any normative assessment of the global 
anti-terrorism regime will be a limited one if it ignores the unobvious but 
important ways in which a global anti-terrorism regime might interact 
with legality beyond the liberal democracies of the West, in some cases 
possibly even strengthening constitutionalism. 

  A.     h e limits of formal legality 

   h e gap between law on the books and law in action is nothing new, but 
it is particularly important to bear it in mind in the context of inter-
national legal regimes because of the profoundly asymmetrical way in 
which legal norms are realised, or not, in dif erent parts of the world. It 
might be assumed that in many of the liberal democracies of the West and 
in other rule-oriented societies, domestic anti-terrorism laws, including 
laws imposing limits on executive power, have a signii cant impact on oi  -
cial conduct because that conduct is subject to judicial review or because 
the legal norms have been internalised by public oi  cials. However, it is 
not clear that formal laws always have quite the same hold on oi  cials in 
others parts of the world. h e reasons for this may have to do with the 
inability or unwillingness of oi  cials to abide by formal laws, the rela-
tive unimportance of law in those societies, or the political illegitimacy of 
those laws (e.g. if they are seen as externally imposed). h ese problems are 
not unique to global anti-terrorism law, but they are perhaps particularly 
acute in light of the geopolitical dimensions, inasmuch as the global anti-
terrorism regime is regarded as furthering a US or Western agenda.  45   

 Consider the problem of capacity. In a recent report on   Resolution 1373, 
the Security Council’s Counter-Terrorism Committee has highlighted 
the dii  culties many countries face in implementing the resolution,  46   
and the mandate of the Committee itself appears to be shit ing from one 

  45     Hikmahanto Juwana, ‘Indonesia’s anti-terrorism law’ in Ramraj, Hor and Roach,  Global 
Anti-Terrorism Law and Policy , pp. 295–306; see also Hikmahanto Juwana,  Chapter 12 , 
this volume.  

  46     Counter-Terrorism Committee, ‘Survey of the Implementation of Security Council 
Resolution 1373 (2001) by Member States’ (3 December 2009), S/2009/620.  
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of primarily monitoring to also providing technical assistance.  47   h is 
makes sense if, as the statistics cited earlier suggest, most states take their 
Resolution 1373 obligations seriously – with every country having i led at 
least one report. But statistics can be misleading. For instance, Scheppele 
draws on the following 2009 CTC survey of compliance with the reso-
lution to conclude that there has been ‘widespread compliance’:

  Most States in the Western Europe and other States [sic], Eastern Europe, 
and Central Asia and the Caucasus regions have introduced comprehen-
sive counter-terrorism legislation. More than half of the States in South 
Eastern Europe and almost half of the States in South America have 
comprehensive counter-terrorism legislation. In Africa, Western Asia, 
Southeast Asia, Central America and the Caribbean, many States do not 
have comprehensive counter-terrorism legislation in place, although 
most do have some elements in place.  48     

 But consider this passage again. We can credibly, on the same infor-
mation, conclude that in Africa, Western Asia, Southeast Asia, Central 
America and the Caribbean, most states do not have a comprehensive 
counter-terrorism legislative framework and fewer than half of the states 
in South America do. h e CTC’s technical assistance oi  ce clearly has its 
hands full. 

 However much success technical assistance programmes might have 
in helping states to adopt model counter-terrorism legislation, the super-
i cial penetration of international legal norms into particular legal sys-
tems might also be a matter of the relative unimportance of formal law 
in  particular societies. While it is sometimes assumed that the failure 
to implement formal legal norms and formally ratii ed international 
agreements is largely a matter of underdevelopment or lack of capacity 
(to which technical assistance is the answer), comparative law scholars 
remind us that there are profound societal dif erences in the relative 
importance that is accorded to formal law itself. Here,   Mattei’s tripartite 
classii cation of legal systems into those that privilege ‘rule of professional 

  47       h e Counter-Terrorism Committee is now producing ‘technical guides’ for implement-
ing Resolution 1373 and describes part of its role as capacity-building, including facili-
tating ‘the provision of technical assistance to Member States by disseminating best 
practices; identifying existing technical, i nancial, regulatory and legislative assistance 
programmes; promoting synergies between the assistance programmes of international, 
regional and subregional organizations; and, through its Executive Directorate (CTED), 
serving as an intermediary for contacts between potential donors and recipients and 
maintaining an on-line directory of assistance providers, all within the framework of 
resolution 1373 (2001)’ (see  www.un.org/sc/ctc/capacity.html ).  

  48     Scheppele, ‘h e international standardization of national security law’, 442–3.  
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law’, ‘rule of political law’ and ‘rule of traditional law’ is helpful.  49   Mattei 
explains that while the Western legal tradition is relatively homogenous 
in as much as ‘the legal arena is clearly distinguishable from the polit-
ical arena’ and ‘the legal process is largely secularized’,  50   outside of the 
West, politics and traditional social structures are likely to have greater 
normative force than formal law. And in these societies, it is unlikely 
that formal global anti-terrorism laws would have the same impact on 
actual practices as they would in Western legal systems, where the ‘rule 
of professional law’ prevails. For example, in the anti-terrorist i nancing 
context, changes in formal banking laws might not be capable of control-
ling ancient, informal means of transferring funds such as ‘   hawala ’–type 
systems – informal systems of money transfer that have been used for 
centuries in China, India, Southeast Asia and the Middle East to facili-
tate trade over vast distances;  51   so ‘even if authorities make it prohibitively 
risky for terrorists to transfer funds from Egypt to the United States by 
way of wire transfer, they may not be able to prevent them from transfer-
ring funds through a  hawaladar  from Egypt to an accomplice in Malaysia 
and then by ordinary wire transfer to the United States via Singapore’.  52   
On the other hand, attempting to regulate the informal banking sector 
risks increasing the cost of these services to poorer households that rely 
on overseas remittances ‘as a means to escape poverty’.  53   

 Finally, it may be that the resistance to global anti-terrorism laws is not 
primarily a matter of lack of capacity or of the lower status of formal law. 
Rather, it may be that the resistance to adopting or implementing the law 
is largely political or ideological. In his contribution to the i rst edition of 
this volume,   Juwana describes the resentment that many   Indonesians felt 
in the wake of the Bali bombings at the external pressure to reform their 
anti-terrorism laws, sometimes at the expense of human rights protec-
tions.  54   In the face of this pressure, the Indonesian Constitutional Court 

  49     Ugo Mattei, ‘h ree Patterns of Law: Taxonomy and Change in the World’s Legal Systems’ 
(1997) 45  American Journal of Comparative Law  5.  

  50     Ibid., 23.  
  51     Mohammed El Qorchi, Samuel Munzele Maimbo and John F. Wilson  Informal Funds 

Transfer Systems: An Analysis of the Informal Hawala System  (Washington, DC: 
International Monetary Fund, 2003), p. 10.  

  52     Kevin E. Davis,  Chapter 8 , this volume, p. 206.  
  53     El Qorchi  et al .,  Informal Funds Transfer , p. 3. See also, Kevin E. Davis,  Chapter 8 , this 

volume.  
  54     Ramraj, Hor and Roach,  Global Anti-Terrorism Law and Policy , Chapter 14. h e exter-

nal pressure on Indonesia might be contrasted with the absence of such pressure in the 
Japanese context: see Mark Fenwick,  Chapter 16 , this volume.  
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held that the imposition of the death penalty on the bombers was uncon-
stitutional, but its ruling would not apply retroactively,  55   so three of the 
‘Bali bombers’ were eventually executed by i ring squad in November 
2008. Despite the concerns of many Indonesians about the executions, 
many remain concerned about terrorism; in fact, since 2001, Indonesia 
has experienced numerous terrorists attacks, including several devastat-
ing attacks in Bali and Jakarta.  56   

 h e challenge, then, is to address the threat of terrorism within a 
framework that is fair and reasonable, but equally sensitive to religious 
and political sentiments. Indonesia has tried, with mixed success, to 
employ   rehabilitation techniques that involve religious counselling of 
militants (through its controversial elite policing unit, Detachment 
88  57  ), so as to treat them as ‘good men gone astray’ and engage them on 
their distorted and ot en simplistic views of Islam.  58   At the same time, 
Indonesia has sought to reassure a suspicious public that it is not blindly 
following an ‘anti-Islamic’ Western agenda or abusing its citizens at the 
behest of Western countries.  59   It may be that in a country with complex 
ethnic and religious sensitivities such as Indonesia, where the automatic 
association of ‘terrorism’ with ‘Islam’ is deeply resented, some forms 
of religious counselling may represent a more ef ective and culturally 
appropriate response to terrorism than formal criminal prosecution. 
As   Hor argues in the context of Singapore, the authorities seem to be 
aware that national security detentions must be ‘handled in a “discreet 
and carefully measured” manner’ to prevent feelings of victimisation 
within (in Singapore) the Muslim minority.  60   So the oi  cial approach 

  55     Hikmahanto Juwana,  Chapter 12 , this volume, pp. 295–6.  
  56     Recent terrorist attacks include attacks in Bali (Kuta, 12 October 2002; Kuta, 1 October 

2005) and Jakarta (JW Marriot Hotel, 5 August 2003; Australian Embassy, 9 September 
2004; JW Mariott Hotel and Ritz-Carlton Hotel, 17 July 2009).  

  57     Hikmahanto Juwana,  Chapter 12 , this volume.  
  58     Hannah Beech, ‘What Indonesia can teach the world about counterterrorism’  Time , 

7 June 2010, available at  www.time.com/time/magazine/article/0,9171,1992246,00.html .  
  59     Hikmahanto Juwana,  Chapter 12 , this volume. Indonesian resistance to externally-im-

posed legal reforms is not limited to anti-terrorism legislation. In the wake of the 1997 
i nancial crisis, international i nancial institutions such as the World Bank insisted on 
reforms to its bankruptcy laws. While the government formally complied with these 
requests and the World Bank was able to report success, traditional methods for deal-
ing with i nancially distressed companies continued unabated: Terence C. Halliday and 
Bruce G. Carruthers, ‘Foiling the i nancial hegomons: limits of globalisation of corporate 
insolvency regimes in Indonesia, Korea and China’ in Christoph Antons and Volkmar 
Gessner, (eds.),  Globalisation and Resistance: Law Reform in Asia since the Crisis  (Oxford 
and Portland, OR: Hart Publishing, 2007), pp. 255–301.  

  60     Michael Hor,  Chapter 11 , this volume, p. 282.  
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in Singapore seems to be that detainees are treated not ‘as criminals – 
i.e., bad people who chose to do evil – but as misguided individuals who 
could be salvaged by right teaching. h e philosophy was a therapeutic, 
and not a retributive or deterrent, one.’  61   h ese sorts of methods are, of 
course, open to abuse and need to be carefully monitored, but it is less 
than obvious that the prospects of abuse are always signii cantly less in a 
system that formally authorises ‘enhanced interrogation techniques’ and 
military   tribunals.  

  B.     h e assumptions of legal theory 

   As we have seen, theoretical accounts of anti-terrorism and emergency 
powers are important in helping us to understand the tension between 
the modern state’s aspirations of legality on the one hand, and the idea of 
a state of   emergency that allows the state to ignore or suspend ordinary 
law in the face of an acute threat to the state on the other. Some theories 
of emergency powers, though, make one or more assumptions about the 
state that limit their explanatory power. Some of these assumptions are 
contentious within contemporary legal theory, such as debates about the 
normativity of law and the relative importance of the political; others, 
however, are particularly important when it comes to the global aspi-
rations of anti-terrorism law, such as assumptions about the liberal– 
democratic and unii ed nature of the state. 

 Some Anglo-American theories assume that they are dealing primarily 
with liberal democracies, and ot en with liberal democracies in the com-
mon law tradition. h ere are, of course, important dif erences between 
the common law and civil law traditions, dif erences which can easily 
be overlooked in studies of counter-terrorism policy.  62   But even if we are 
justii ed in assuming some common ground within the ‘Western’ consti-
tutional tradition, some caution is needed in assuming a particular role 
for the courts or the legislature within the scope of one’s theory when 

  61     Ibid.  
  62       h ere are, of course, important dif erences within Anglo-American traditions as well. For 

example, the human rights culture in Australia may not be as strong as in, say, Canada 
or the United Kingdom. But even accepting these dif erences, there remains a signii -
cant dif erence between societies where, however important human rights might be, law 
is regarded as central to the ordering or private and public af airs and those where it is 
not – as Mattei’s tripartite distinction, discussed earlier, suggests. I am grateful to Patrick 
Emerton for his observation at the symposium in Sydney that Australia is probably more 
of a populist democracy than a liberal democracy.  
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extending it further ai eld.  63   h is brings us back to   Mattei’s point. What 
is ot en taken for granted in the construction of a grand narrative is the 
presence of a legal tradition that i rmly embraces the   rule of professional 
law. It may be, however, that thinking theoretically about anti-terrorism 
law in a way that makes sense globally requires a heightened sensitivity to 
the social signii cance of formal law in a given society; we cannot assume 
that a transplanted legal text or constitutional framework will always (if 
at all  64  ) have the same meaning in dif erent legal systems. So faced with 
pressure to adopt model anti-terrorism laws, some states may amend their 
legislation whatever their capacity to implement it; others might amend 
their laws to satisfy one (say, external) constituency while interpreting 
those laws to justify existing practices or ignoring them altogether.  65   

 Indeed, the Counter-Terrorism Committee’s recommendations in its 
survey of the implementation around the world of   Resolution 1373 tend to 
gloss over the deeper sociological obstacles to anti-terrorism law reform. 
While it recommends – in the context of Southeast Asia, for instance – 
encouraging ‘states to accelerate the development of comprehensive and 
coherent counter-terrorism legal frameworks in compliance with the 
international counter-terrorism instruments and to enhance their crim-
inal justice systems in order to bring terrorists to justice while uphold-
ing international human rights obligations’,  66   it assumes an important 
social and political role for law in the i rst place, both in empower-
ing governments to anticipate and respond to political violence and in 
constraining its ability to do so. Yet these sorts of assumptions, which 
in turn inform many Western theories of law, are problematic in other 
contexts, whether in   h ailand with its ongoing political and constitu-
tional instability, or in East Timor, with its nascent institutions and some-
times still volatile internal politics.  67   Even in societies more oriented to 

  63     See Werner Menski, ‘Beyond Europe’ in Esin  Ö r ü c ü  and David Nelken (eds.),  Comparative 
Law: A Handbook  (Oxford and Portland, OR: Hart Publishing, 2007), pp. 189–216, on 
the need for caution in seeking to extend formal, ‘Western’ legal principles to Asia and 
Africa.  

  64     See Legrand ‘h e impossibility of “legal transplants”’. See also Laura Donohue, Chapter 
4, this volume.  

  65     Chris Oxtoby and C. H. Powell demonstrate,  Chapter 22 , this volume on East and South 
Africa, how similar anti-terrorism legislation can have dramatically dif erent conse-
quences in the practice of dif erent states.  

  66     Counter-Terrorism Committee ‘Survey of the Implementation of Security Council 
Resolution 1373’, p. 28.  

  67     Victor V. Ramraj, ‘h e emergency powers paradox’ in Victor V. Ramraj and Arun 
K. h iruvengadam (eds.),  Emergency Powers in Asia  (Cambridge University Press, 2010), 
pp. 21–55.  
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the   rule of professional law, they ignore the gap between a state’s formal 
legislative response to   Resolution 1373, as in   Singapore’s United Nations 
(Anti-Terrorism) Regulations 2001, and the reality of legal practice, dem-
onstrated by Singapore’s continued use of the Internal Security Act as its 
primary counter-terrorism instrument to detain terrorist suspects with-
out trial.  68   A focus on formal theories of law and legal institutions also 
obscures informal ef orts, such as the Singapore government’s ef orts, fol-
lowing the arrest of suspected Jemaah Islamiyah terrorists in the months 
at er 9/11, to promote dialogue and trust across religious and ethnic com-
munities through ‘Inter-Racial and Religious Coni dence Circles’ and 
‘sot ’ constitutional law measures such as the adoption, following govern-
ment-initiated inter-faith dialogue and a collaborative drat ing process, 
of a Declaration on Religious Harmony.  69   

 Finally, when theorising about anti-terrorism law and   emergency 
powers we need to be especially cautious in our assumptions about the 
nature of the modern state.   Slaughter’s thesis that the modern state is 
‘disaggregating’,  70   such that dif erent parts of that state (the courts, leg-
islators, government agencies) are interacting as part of complex govern-
ment networks with their counterparts in other states in ways that are 
ot en inconsistent and contradictory, suggests that the modern state is far 
from unii ed in anti-terrorism matters. Although the disaggregation of 
the modern state is not itself antithetical to a global anti-terrorism regime, 
it does suggest a higher degree of complexity in understanding the rela-
tionship between legal norms at the state, regional and international lev-
els, particularly when the dif erent networks produce inconsistent rules 

  68     Michael Hor, ‘Terrorism and the criminal law: Singapore’s solution’ [2002]  Singapore 
Journal of Legal Studies  30.  

  69       See Kent Roach, ‘Multiculturalism and Muslim minorities’ [2006]  Singapore Journal of 
Legal Studies  417; h io Li-ann, ‘Constitutional “sot ” law and the management of religious 
liberty and order: the 2003 Declaration on Religious Harmony’ [2004]  Singapore Journal 
of Legal Studies  414. See also Victor V. Ramraj ‘Beyond the Ottawa principles: social and 
institutional strategies and counter-terrorism’ in Nicole LaViolette and Craig Forcese 
(eds.),  h e Human Rights of Anti-Terrorism  (Toronto: Irwin Law, 2008), pp. 371–84. h ese 
sorts of approaches have been tried elsewhere, including in Western liberal democracies 
(see Clive Walker and Javaid Rehman,  Chapter 10 , this volume), but are ot en overshad-
owed by formal legal responses and remain politically contentious; in early February 
2011, UK Prime Minister David Cameron declared his dissatisfaction with the failure of 
mutliculturalism, throwing into question, at least at the level of political rhetoric, the UK 
government’s commitment to ‘sot ’ responses and strategies and its ef orts to co-operate 
with minority communities to contain ‘extremists’: see ‘Bagehot: muscle v multicultural-
ism’,  h e Economist , 12 February 2011, 38.  

  70     Anne-Marie Slaughter,  A New World Order  (Princeton University Press, 2004).  
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or policies, the legal and legal–systemic consequences of which are not 
immediately clear.  71   Our accounts of anti-terrorism law need to acknow-
ledge not the demise of the modern state, which is far from imminent, but 
the complexity of the relationships between the domestic, regional and 
international legal orders, and the asymmetrical and uneven patterns of 
relationships, particularly in light of the disaggregation (in some states 
more than others) of the   modern state.  

  C.     Emergency powers and constitutionalism 

   A third problem with grand narrative accounts of global anti-terrorism 
law and, particularly, attempts to provide a normative assessment of it, is 
the tendency of such accounts to overlook some important ways in which 
a global anti-terrorism regime might interact with legality and aspira-
tions of legality beyond the liberal West. Consider, for instance, the view 
that one important legal consequence of the global anti-terrorism regime 
post-9/11 has been the demise of constitutionalism around the world.  72   
h is is, on its face, a plausible claim, particularly in light of the Security 
Council’s preliminary attempts to impose a uniform legal response to 
terrorism without (at least initially) formal consideration of the human 
rights implications of anti-terrorism law. But there is also reason to think 
that in some contexts, ef ective domestic anti-terrorism laws, in the form 
of an emergency powers regime, might even strengthen constitutional-
ism and the rule of law, at least in the longer term. Consider two examples: 
China and East Timor. 

 In his study of   China’s recent reforms to its emergency laws,   deLisle 
argues that the introduction of these laws, while in some respects legitim-
ating the state’s use of coercive powers, also has the potential to strengthen 
the regime’s commitment to the rule of law. Criticisms of China’s emer-
gency power laws, deLisle argues, ‘overlook the prospect that Chinese 
emergency power law could have state-limiting and rights-protecting 

  71       For instance, it may be that the executive branch of government, working through hori-
zontal (other governments) and vertical (the UN Security Council) networks produces 
lists, not formally susceptible to judicial review, of individuals and entities suspected 
to be associated with Osama bin Laden, whose assets must be frozen, while a European 
court i nds the listing procedure to be inconsistent with human rights norms and thus 
orders the assets unfrozen, thus throwing into question the relationship among dif er-
ent legal orders. See  Kadi and Al Barakaat International Foundation  v.  Council of the 
European Union and Commission of the European Communities  (2008) 3 CMLR 41 
(Grand Chamber, European Court of Justice).  

  72     See above notes 43 and 44, and accompanying text.  
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features analogous to those asserted by some analysts for liberal consti-
tutional democracies’.  73   For a regime that ‘operates in a permanent, but 
almost never declared, state of emergency’,  74   but one that is increasingly 
rule-of-law oriented, the step of delimiting the powers that accrue to the 
state in times of crisis and the precise conditions that trigger them, and 
holding itself accountable to those powers under the increasingly watchful 
eyes of increasingly demanding citizens, is a remarkable one. While the 
enumeration of such powers might, in other contexts, be power-expand-
ing, in the context of China’s already-powerful executive government, the 
enumeration of the very same powers may well be power-constraining. 

 Along similar lines, it may be that in nascent, post-conl ict states, 
emergency powers of the sort that might be of concern in stable states 
play an important role in establishing ‘the basic conditions of relative sta-
bility in which a legal structure and culture of accountability can take 
hold’.  75     East Timor provides a textbook example of how, in a post-conl ict 
context, emergency powers can be invoked for the limited purpose of 
restoring political stability and quickly rolled back as soon as conditions 
permit. h us on 11 February 2008, following an assassination attempt on 
the President and Prime Minister by a rebel group, a nation-wide state of 
emergency was imposed for forty-eight hours with restrictions on assem-
blies and demonstrations, and a curfew was imposed.  76   h e nation-wide 
state of emergency was renewed on 13 February and again, on 22 February, 
as a nation-wide ‘state of siege’ under Article 25 of the Constitution.  77   As 
the rebel group was contained by government forces, the state of siege 
was renewed again in March, but only in seven districts, and again in 
April, but only in the district of Ermera.  78   Although the presence in East 
Timor of UN and international NGOs meant very close scrutiny of how 

  73     Jacques deLisle ‘State of exception in an exceptional state’ in Ramraj and h iruvengadam, 
 Emergency Powers in Asia , pp. 342–90, 344.  

  74     Ibid., p. 342.  
  75     Victor V. Ramraj, ‘h e emergency powers paradox’, pp. 21–55, 23.  
  76     Ibid., p. 32.  
  77     Article 25, para. 1 of the Constitution of the Democratic Republic of East Timor provides 

that ‘[s]uspension of the exercise of fundamental rights, freedoms and guarantees shall 
only take place if a state of siege or state of emergency has been declared as provided by 
the Constitution’. h e other paragraphs of art. 25 set out the circumstances in which a 
state of siege or state of emergency may be declared (para. 2), the obligation to specify 
limits on rights, freedoms, and guarantees (para. 3), the maximum duration of 30 days 
and possibility of renewal (para. 4), the non-derogability of particular rights, freedoms, 
and guarantees (para. 5), and the obligation to restore constitutional normality as soon 
as possible (para. 6).  

  78     Ramraj, ‘h e emergency powers paradox’, p. 32.  
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this emergency unfolded, the relatively successful execution of excep-
tional powers by a nascent democracy sent precisely the right signal to the 
Timorese – that emergency powers could be invoked (notably, in a post-
9/11 context) in a manner consistent with the liberal–democratic aspira-
tions of a young nation. 

 h ese are but two examples, and there is much more that could be said 
about each of them. But they demonstrate an important point – that how-
ever much emergency powers under the banner of ‘anti-terrorism’ laws 
might contribute to the erosion of constitutionalism in the United States 
and many of its closest allies, there are other stories that could be told 
about the emergence of constitutionalism even in the face of novel emer-
gency-powers regimes. Indeed, it would not be absurd to claim that the 
creation and invocation of emergency powers in China and East Timor 
might even contribute to the strengthening of constitutionalism in the 
  longer term.   

  4.     h e complexity of transnational legality 

   Global anti-terrorism law is therefore much more complex than the 
grand narrative might suggest. And this complexity itself can be seen as 
part of the rise of transnational legality, consisting of both the increas-
ingly tangled web of international, regional and domestic legal norms 
and the emergence of legal norms and practices that cross borders but 
do not fall squarely within our traditional conception of inter-state 
law. h is legal complexity makes a sophisticated and comprehensive 
account of global anti-terrorism law and policy a moving target pre-
cisely because the status of legal norms and of the modern state itself 
are in l ux. But it makes it all the more imperative that we seek to under-
stand it as fully as possible so that our approach to empowering and 
constraining national governments, international bodies and complex 
networks of transnational bodies in their anti-terrorism activities are 
equally malleable and adaptable. 

 What, then, are the elements of a sophisticated and comprehensive 
account of global anti-terrorism law and, crucially, policy? First, the 
account would acknowledge the   disaggregation of the state;  79   it would 
attempt to map formal legal norms at the international, regional and 
domestic (including sub-state) levels; and it would articulate the mul-
tiple, complex relationships between and among these levels. h e account 

  79     Slaughter,  A New World Order .  
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would acknowledge both the pluralism of legal norms and the asym-
metry of those norms in dif erent parts of the world. h e pluralism of 
anti-terrorism norms is increasingly evident, and as   Roach observes, ‘one 
of the fascinating features of comparative anti-terrorism law is its com-
plex blend of international, regional, and domestic sources of law’.  80   An 
ambitious account of this aspect of anti-terrorism law might also engage 
with debates about transnational law and consider whether an emerging 
regime of global anti-terrorism law is part of a regime of transnational 
law that is ‘ neither  national nor international nor public [nor] private at 
the same time as being  both  national and international, as well as public 
and private’.  81   But the asymmetric nature of anti-terrorism laws is also 
critical.  82   To take one important example, as    Kadi   83   shows, the European 
Union is in a much stronger position to resist (formally) the imposition 
of international legal norms than are other countries, although there are 
also informal ways of resisting international pressure while appearing 
formally to comply.  84   

 Second, a sophisticated and comprehensive account would acknow-
ledge both in theory and in practical application the   gap between law and 
society in many countries and thus of the disparate impact of formal legal 
norms on state and non-state actors and practices. h is will, of course, 
make policy development and implementation more challenging; it bor-
ders on the absurd to think we could develop global ‘legislation’ for 195 
or so countries that is sensitive both to their capacity to implement those 
laws and, more importantly, to the   social signii cance of law such that the 
substantive objectives of ‘global’ law can be translated into formal and 
informal norms appropriate to that society and, in many cases, to par-
ticular sub-regions within a particular state. Our accounts of global anti-
terrorism law and policy, then, must be comfortable with the idea that 
there are dif erent concepts of the state and dif erent ways of  governing, 

  80     Roach ‘h e post-9/11 migration’, p. 402.  
  81     Craig Scott, ‘ “Transnational law” as proto-concept: three conceptions’ (2009) 10  German 

Law Journal  859–76, 873.  
  82     I am exploring the asymmetrical nature of law in other work: e.g. ‘Asymmetric trans-

nationalism: the multiple roles of law in a complex world’, presented at the annual Center 
for Transnational Legal Studies Conference, which in May 2010 was held at the Faculty of 
Law at the University of Torino.  

  83     See above note 71.  
  84     Halliday and Carruthers, ‘Foiling the i nancial hegemons’, pp. 255–301, 263–73, refer-

ring to the Indonesian experience following the 1997 i nancial crisis.  
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and that law might have a distinct place and social signii cance in dif er-
ent societies. 

 h ird, and closely linked to the previous point, a sophisticated and 
comprehensive account of global anti-terrorism law and policy would 
acknowledge the importance of a   multidisciplinary approach to the 
prevention of political violence and the limiting of state and other 
forms of ‘public’ power intended to prevent such violence. Here I have 
in mind not only the increasingly trite observation that it is necessary 
to address the root causes of ‘terrorism’ but also that non-legal means 
of constraining the state might also be important. A viable account of 
global anti- terrorism law and policy must be capable of encompassing 
two distinct kinds of observations. On the one hand, it must be able to 
make sense of   Tushnet’s observation that whatever the shortcomings of 
the post-9/11 military commissions in   Guant á namo Bay, sociological 
context was critically important; the professional training of military 
lawyers and the sense of military honour and reciprocity were such 
that legal shortcomings would have been compensated, in part, by a 
legal culture that was ‘increasingly comfortable as procedural formal-
ity increases’.  85   h e erosion of legal rights in the   United States post-9/11 
may well have been resisted, at least in part, by a socially embedded 
political culture in which procedural fairness is central. At the same 
time, a viable account must also be sensitive to the observation that, 
in a country as vast and diverse as   Indonesia, without a deeply embed-
ded culture of legal formality, locally sensitive policing techniques and 
sot er strategies, if carefully monitored and infused with a professional 
ethos, might be more important and ef ective (in that particular con-
text, at that particular time) than high-level law reform in preventing 
  political violence. 

 h e kind of account of global anti-terrorism law and policy envisioned 
here is a rather tall order, and the idea of a comprehensive account is more 
of an aspiration than a realistic goal. But even in less-than-comprehensive 
accounts, it is worthwhile to be mindful of the limits of positing a one-
size-i ts-all global anti-terrorism law regime, whether aimed at enabling 
or constraining the state, and the dangers of assuming that anti-terrorism 
laws, policies and strategies can easily be   transplanted from one society 
  to another.  

  85     Mark Tushnet ‘h e political constitution of emergency powers: some conceptual issues’ 
in Ramraj,  Emergencies and the Limits of Legality , pp. 145–55.  
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  5.     Conclusion 

 It is not the argument of this chapter that global perspectives are unhelp-
ful; rather, approaching law from a global perspective enriches our under-
standing of law and is imperative in the formulation of sophisticated and 
ef ective policies. h e argument advanced here is that thinking about glo-
bal anti-terrorism law requires a nuanced and sophisticated approach, one 
that is mindful of local dif erences and particularities that transform the 
way legal norms are understood, articulated, implemented and resisted 
in dif erent parts of the world. h e introduction to the i rst edition of this 
volume observed that ‘students of anti-terrorism law and policy will have 
to be attentive to the complex interplay between international, regional, 
and domestic laws and structures’.  86   What has become clear in the dec-
ade since that terrible September morning is that anti-terrorism law, like 
many areas of law from environmental law to international commercial 
law, is increasingly and unavoidably  transnational . h is in itself presents 
a host of challenges for how we think about law and society and, in par-
ticular, about co-ordinated responses to problems that extend across bor-
ders and vastly dif erent societies. Despite the globalisation of popular 
culture, business transactions, telecommunications, travel and, for that 
matter, political violence, the legal world is as complex as it has ever been. 
It is worth bearing this reality in mind as we rel ect on the current state of 
anti-terrorism law and   policy.  

      

  86     Victor V. Ramraj, Michael Hor and Kent Roach ‘Introduction in Ramraj, Hor and Roach, 
 Global Anti-terrorism Law and Policy , p. 5.  
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